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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. " :

HTLT GLHIL AT GO STAGH:-

Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India; Revision
Application Unit Ministry of Finance, Deparfment of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35ibid : - :
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to anothes-curing the course

warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory oirtside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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. Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Qirdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac vﬁsﬁ@éﬁ&ggly in the form of
crossed bank draft in favour of Asstt. Registar of a br éﬁlﬁg’“g’@ng%ﬁia‘ce public
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-sector bank of the place where the bench of any nommate pubhc sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = T X SR ATt v e e arer Pt v A off s srepida frer s g S
S, FFETT SEATE ok U Qe el FmaTiae (Fratfafy) [, 1982 ¥ [iga )

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994). :

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and- o[at s, are in dispute,
or penalty, where penalty alone is in dispute.” ‘p‘t\e we8 SEN g,
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F. No. GAPPL/COM/STP/4364/2023

- 37iforg 3mERr / ORDER-IN-APPEAL

| The pfesent appeal has been filed by M/s Bharatbhai Lilachand Sathvara
Prop-Krunal Pan Center, Luhar Chaklo, Unjha - 384170 (hereinafter referred to as
 “the appellant””) against Order in Original No. 178/ AC/DEM/MEH/ST/Bharatbhai
[, Sathavara/2022-23 dated 30.03.2023 [hereinafter referred to as “impugned
order”] passed by the Assistant Commissioner, CGST and Central Excise,
Division: ‘Mehsan}a, Commissionerate: Gandhinagar [hereinafter referred to as

“adjudicating authority”].

2. Briefly stated, the facts of the case ate that the appellant were holding PAN
No. AELPS4998E and were not registered under Service Tax. As per information
received from the Income Tax Department, it was observed that during the period
F.Y. 2016-17, the appellant had earned substantial service income by way of
providing taxable services. In order to verify the said dlscrepancy, letters/mail were
issued to the appellant calling for the details of services provided- durlng the pe11od '
However, no reply was submitted. Considering the services provided by the
appeliant during the relevant period as taxable under Section 65 B (44) of the
Finance Act, 1994 ‘and the Service Tax liability for the F.Y. 2016-17 was
determined on the basis of value of ‘Sales of Services’ under Sales/Gross Receipts

from Services (Value from ITR) and Form 26AS as details below :

Sr. | Period Differential Taxable Value as | Rate of Service | Service Tax
No. | (F.Y.) | per Income Tax Data (in Rs.) | Tax incl. Cess liability to be
: demanded (in Rs.)
1. | 2016-17 13,29,024/- | 15% 1,99,353/-
3. . The  appellant  was issued  Show  Cause  Notice  No.

CGST/Div/Mehsana/71/AELPS4998E/21-22 dated 18.10.2021 (in short SCN)
proposing to demand and recover Service Tax amounting to Rs.1,99,353/- under
proviso to Section 73(1) of Finance Act, 1994 by invoking extended period of
limitation along with interest under Section 75 of the Act. The SCN also.proposed
-imposition of penalty undér Section 70, 77(1)(a) and Section 78 of the Finance
Act, 1994, |

4.  The SCN was adjudicated ex-parte vide the impugned order wherein the
demand for Rs.1,99,353/- was confirmed under Secti
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F. No. GAPPL/COM/STP/4364/2023

_amounting to Rs.1,99,353/- was imposed under Section 78 of the Finance Act,

1994 alongwith option for reduced penalty under proviso to clause (ii). Penalty of
Rs.10,000/- were imposed under Section 77(1)(a) of the Finance Act, 1994 and
Penalty of Rs.20,000/- were imposed under Section 70 of the Finance Act, 1994.

5.

Being aggrieved with the impugned order, the appellant have filed the

present appeal alongwith application for condonation of delay on following

grounds :

> The notices served to appellant were not received on hand hence, opportunity

6.

[ Period (F.Y.) | Name of Deductor Taxable Service TDS Deducted

of being heard was lost and the adjudicating authority has passed the order.

The appellant is in to the service of construction activity with Municipal

Corporation which as per Notification No. 25 /2012 dated 20.06.2012 falls
under the negative list, hence exempted. The adjudicating authority considered
the total services as taxable service and failed to consider the negative list of

exempt service.

As per 26AS for the F.Y. 2016-17, the TDS is deducted only under section
194C for Rs. 19,078/~ which is under busiﬁess income ahd the same is shown
in the Income Tax return for the F.Y. .201,'6-.17. As per Finance Act, 1994 the
aggregate limit of exemption is Rs. 1 O_,O_0,000/—. The appellant had not
exceeded the basic exemption limit in the FY 2016-17,.hence, applicability of
mandatory service tax registration and non-compliance of service tax return
filling does not arise. The appellant has attached Income tax computation for

FY 2016-17 with 26AS herewith for reference.

2016-17 - Unjha Municipality 9,53,649/- |  19,078/-

The adjudicating authority has grievously erred in law on facts in holding that
the appellant had not made registration and filed service tax returns and made
addition of Rs. 1,99,353/- L. 15% Taxable Value of Rs: 13,20,024/- for the
F.Y. 2016-17. They further requested to set aside the impugned order along

with consequential relief.

';ﬁ \Kaushal Muni,
ALl T
& eappellant He



E. No.- GA-PPL/COM/STPMS 64/2023

requested for one week time to make additional submissiofn} Further, He submitted

copy of Form 26AS, ITR, Bank Statement for F. Y. 2016-17.. -

7. I have gone through the facts of the case, submissions made in the Appeal
Memorandum, submissions made after personal hearing and materials available on
record. It is observed from the records that the presént appeal was filed by the
appellant on 17.07.2023 against the impugned order passed dated 30.03.2023,
reportedly received by the appellant on 30.03.2023. It is observed that the Appeals
preferred before the Commissioner (Appeals) are governed by the provisions of
Section 85 of the Finance Act, 1994. The relevant portion of the said section is

reproduced below :

“(34) An appeal shall be presented within two months from the
date of receipt of the decision or order of such adjudicating
authority, made on and aftér the Finance Bill, 2012 received the
assent of the President, relating to service tax, interest or penalty
under this Chapz‘er.: '

Provided that the Commissioner of Central Excise (Appeals) may,
if he is satisfied that the appellant was prevented by sufficient
cause from presenting the appeal within the qforesaid period of
two months, allow it to be presented within a further period of one
month.”

71 1In terms of Section 85 of the Finance Act, 1994, an appeal before the
Commissioner (Appeals) is to be filed within a period of two months from the
receipt of the order being appealed. Further, the proviso to Section 85 (3A) of the
Finance Act, 1994, allows the Commissioner (Appeals) to condone delay and
allow a further period of one month, beyond the two month allowed for filing of
appeal in terms of Section 85 (3A) of the Finance Act, 1994.

8. In the instant case, the impugned order dated 30.03.2023 was admittedly
received by the appellant on 30.03.2023. Therefore, the period of two months for
filing the appeal before the Commissioner (Appeals) ended on 30.05.2023. The
further period of one month, which the Commissioner (Appeals) is empowered to
condone for filing appeal also ended on 30.06.2023. However, the present appeal
was filed by the appellant 6n 17.07.2023 which is beyond the Condonable period

I find that appeal is time barred.
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' F.No. GAPPL/COM/STP/4364/2023

8.1 My above view also finds support' from the judgme’nt of the Hon’ble
Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd. Vs. Commissioner of
Central Excise and Service Tax, Ahmedabad — 2014 (12) TMI .1215 — CESTAT,
Ahmedabad. In the said case, the Hon’ble Tribunal had held that :

“5. It is clear from the above provisions of Section 85(34) of the
Finance Act, 1994 that Commissioner (Appeals) is empowered to
condone the delay for a further period of one month. The Hon’ble
Supreme Court in the case of Singh Enterprises (supra) held that
Commissioner (Appeals) has no power fto condone the delay
beyond the prescribed period. In our considered view,
Commissioner (Appeals) rightly rejected the appeal following the
statutory provisions of the Act. So, we do not find any reasons to
interfere-in the impugned order. Accordingly, we reject the appeal
filed by the appellont.”

9. Inview of the above discussions and following the judgment of the Hon’ble
Tribunal, éupra, I do not find this a fit case for exercising the powers conferred
vide Section 85 (3A) of the Finance Act, 1994. Therefore, . rejéct the appeal filed
by fhe appellant on grounds of limitation and refrain. from 1exp'féssing any opinion

with regard to the merit of the case.
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The appeal filed by the appellant stands disposed off in above terms.
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To,

M/s Bharatbhai Lilachand Sathvara
Prop-Krunal Pan Center,
Luhar Chaklo, Unjha - 384170.
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Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad;
2. The Principal Commissioner, CGST and Central Excise, Gandhinagar;
3. The Deputy / Assistant Commissioner, Central GST, Mehsana Division,
Gandhinagar Comm1ssmnerate
4. The Superintendent (Systems), CGST, Appeals Ahmedabad for publication
of OIA on website;

/ Guard file;

PA File.

Page 8of 8



