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s{tr s?gr iers#f4in/
("€!") Order-In-Appeal No. and Date

AHM-EXCUS-003-APP-125/2023-24 and 22.11.2023

Rafr +rz/ f) uia s, rzgt (sft«a)
(il") Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

st#Rt fatal
('cf) Date of issue

05.12.2023

Arising out of Order-In-Original No. 178/AC/DEM/MEH/ST/Bharatbhai L Sathavara/2022-

(°G-) 23 dated 30.03.2023 passed by the Assistant Commissioner, CGST, Division - Mehsana,

Gandhinagar Commissionerate

~ cfh1 cfictt cfiT rfl1=f~ -crm I M/s Bharatbhai Lilachanp Sathvara Prop-Krunal Pan
("cf) Name and Address of the

Appellant Center, Luhar Chaklo, Unjha - 384170

Rt? rfazfa-s?r a siatr ssramar zit ag<rgr ah qfa zrnfnfa fraarg +Tg TT
sf@erartRtaft srrarterursherT@amar2,#fahamt?grhfagt raarl

Any person aggrieved by this Order-in-Appeal may" file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. ·

Revision application to Government of India:

(1) ~ '3c9 I cl.ii ~~' 1994 cITT mu raaf aar@ +grta?it arr 917"
sq-qr k# 7rrgmh siasia g4tu sea sf +Ra, mraar, fa iat4, ta Re@+tr,
tfr #fa, sflal sat, viatf,{fa«R: 11ooo 1 917"#~~ :-

A revision application lies to the Under Secretary, to the Govt. of India; Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) 4famt ft grfrasaf grant ataft.usr qr sr #ta a ?:IT fcfim"
nusrtgr? nrsrttmask grfit, at f#ft ssru at susr Rig azftma
?:IT fcl:im" '4-1 o,g I "Itztn« #Rt#rhtrs& gt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse fo · he course
of processing of the goods in a warehouse or in storage w or in a
warehouse. ·
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(a) ta?hag f#Rtu qr pear RaffatTc nrma [afafut srram?r T

agraa grabRazma#it sahatg fatuy zryr R 4ffcl cj ~1

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(st) sif@ ssr ft sgraa tenhmar hf@u wt z4er feztrRt&2 sitht srr it sr
·mu~~% 43,c:tlfdlcfi~,~%'[ro"9Titcrc!l"~ '9""{ <l""f at t fa afefar (i 2) 1998
mu 109 arr fgng mg ztl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a4tr sraa gr4 (s{la) Rural, 2001fr 9 a sia«fa faffuien<g-8 kt
1fa ii, 9fa arr a 4fa sr2gr )a f2ala cfr,:r l=fffisfaga-srrg sfa srkr Rt t-t
1fail ah arrGR sea fr starRel sh Tr rat < mr er gRf a siaia atr 35-~ it
aff?aRtm=rat hqarret-6 tat fr #fa sfzftarfe

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. it should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) fas st@ahrzr sgi iar za (# laffl <lT~ cfil=f~ffl 200/- ffiwrm #
srg sit szi iaw4are asrr gtt 1000/- fttaratftst

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is RuJ_Jees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

mm rem,rr star greenvi aarqsf]JI4 +7ruR@ark 7Ra sf:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) err s«arr gr«a sf@2fa , 1944 ft er35-4/35-ze siasfa:­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 5affea qR aarg sar eh srarar Rt fa, st eh ma la 1Wcfi, -~
graa green vi ata sf rnaf@aw (Ree) fr 4fr 2fl ffmr, signal 2nd tr,

cil§4-llffi ~, 3Tff(cfT, m~:Zi-\1~1:Z, ~~4-l~lcill~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed unde_r Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac~~g_v,ply in the form of
crossed bank draft in favour of Asstt. Registar of + re»$Si#tee're public
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. sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) 4Rtsrs?gr ii m&grgit mrmrar ztr?at 7@nq sitar# fuRt mr {arrsj
tr far sr rRgu zr a a gta gz m N fflm 1:f<fl- ffi -?I-mt~~~ &1cf1J14
+rratf@elawr#rt cast qr#tratRt v# smaafir star?t

In case of the order covers a number of order-in-Original, fee for each OJ.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·Tr4r gt«ea zf@fr 1970 qr tint@ Rtaft -1 a sia«fa feaiRa fu star s
sn@at nr qr?gr zrnR@fa ffqf@rat ah st?grav@la Rtu Rau s 6.50 ha #r17ta
gen f@#z«+r@trrfet

One copy of application or O.LO. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.5O paise as prescribed under
scheduled:-! item of the court fee Act, 1975 as amended.

(5) z sit ii@lawtt Riot# arkFrtw fr sir sft en staff fastat ? sit fl
gr«ea, ah&tr 5arr gt«em qiaac sf«R ntntf@aw (aaffafe) fr, 1982 ff@a ?
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flr gear, a#tr s4tar glenqhara sf7 znarf@aw (fez) h fr zfht
it cfi<:f&lfliil (Demand) "Q;ct ~ (Penalty) cfiT 10%I smr mar zRarf 2l zrai, srf@2aapfmar
10~~ t:1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#{tr 3wra rem s# aata h siaft, gR@gr#tar ft l=frT (Duty Demanded) I

(1) is (Section) llDtcf@"RmRcrufu;
(2) f@r ·abe#fee fr uf@;
(3) @dz#Ree fitafr 6 hag2uf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83. & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) zr srr a 7f@sfl qf@rar arrzf gee srrar area qr ave faR@a gt it mrf fencl: 1ft;
gr«en 10%atsit sgt earave Ralf?a gtaaas#10%war stsmfr?

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and".' in dispute,
or penalty, where penalty alone is in dispute."

. -,&i
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F. No. GAPPL/COMISTP/4364/2023

341fa 3I?T / ORDER-IN-APPEAL

The present appeal has been fled by MIs Bharatbhai Lilachand Sathvara

Prop-Krunal Pan Center, Luhar Chaklo, Unjha - 384170 (hereinafter referred to as

. "the appellant") against Order in Original No. 178/AC/DEM/MEH/ST/Bharatbhai

L Sathavara/2022-23 dated 30.03.2023 [hereinafter referred to as "impugned

order"] passed by the Assistant Commissioner, CGST and Central Excise,.

Division: Mehsana, Commissionerate: Gandhinagar [hereinafter referred to as

"adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were holding PAN

No. AELPS4998E and were not registered under Service Tax. As per information

received from the Income Tax Department, it was observed that during the period

FY. 2016-17, the appellant had earned substantial service income by way of

providing taxable services. In order to verify the said discrepancy, letters/mail were

issued to the appellant calling for the details of services provided during the period.

However, no reply was submitted. Considering the services provided by the

appellant during the relevant period as taxable under Section 65 B (44) of the

Finance Act, 1994 and the Service Tax liability for the FY. 2016-17 was

detennined on the basis ofvalue of 'Sales of Services' under Sales/Gross Receipts

from Services (Value from ITR) and Form 26AS as details below:

Sr. Period Differential Taxable Value as Rate of Service Service Tax

No. (F.Y.) per Income Tax Data (in Rs.) Tax incl. Cess liability to be
demanded (in Rs.)

1. 2016-17 13,29,024/­ 15% 1,99,353/­

3. The appellant was issued Show Cause Notice No.

CGST/Div/Mehsana/71/AELPS4998E/21-22 dated 18.10.2021 (in short SCN)

proposing to demand and recover Service Tax amounting to Rs.1,99,353/- under

proviso to Section 73 (1) of Finance Act, 1994 by invoking extended period of

limitation along with interest under Section 7 5 of the Act. The SCN also proposed

imposition of penalty under Section 70, 77(l)(a) and Section 78 of the Finance

Act, 1994.

4. The SCN was adjudicated ex-parte vide the impugned order wherein the

demand for Rs.1,99,353/- was confirmed under Section 73- he Finance Act,

1994 alongwith interest under Section 75 of the 994. Penalty
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F. No. GAPPL/COM/STP/4364/2023

amounting to Rs.1,99,353/- was imposed under Section 78 of the Finance Act,

1994 alongwith option for reduced penalty under proviso to clause (ii). Penalty of

Rs.10,000/- were imposed under Section 77(1)(a) of the Finance Act, 1994 and

Penalty ofRs.20,000/- were imposed under Section 70 ofthe Finance Act, 1994.

5. Being aggrieved with the impugned order, the appellant have filed the

present appeal alongwith application for condonation of delay on following

grounds:

► The notices served to appellant were not received on hand hence, opportunity

ofbeing heard was lost and the adjudicating authority has passed the order.

► The appellant is in to the service of construction activity with Municipal

Corporation which as per Notification No. 25 /2012 dated 20.06.2012 falls

under the negative list, hence exempted. The adjudicating authority considered

the total services as taxable service and failed to consider the negative list of

exempt service.

} As per 26AS for the F.Y. 2016-17, the TDS is deducted only under section

194C for Rs. 19,078/- which is under business income and the same is shown

in the Income Tax return for the F.Y. 2016-17. As per Finance Act, 1994 the

aggregate limit of exemption is Rs. 10,00,000/-. The .appellant had not

exceeded the basic exemption limit in the FY 2016-17, hence, applicability of

mandatory service tax registration and non-compliance. ofservice tax return

filling does not arise. The appellant has attached Income tax computation for

FY 2016-17 with 26AS herewith for reference.

Period (F.Y.) I Name ofDeductor
2016-17 I UnjhaMunicipality

Taxable Service
9,53,649/-

I TDS Deducted I
I 19,078/- I

► The adjudicating authority has grievously erred in law on facts in holding that

the appellant had not made registration and filed service tax returns and made

addition ofRs. 1,99,353/- i.e. 15% Taxable Value of Rs: 13,29,024/- for the

F.Y. 2016-17. They further requested to set aside the impugned order along

with consequential relief.

6. Personal Hearing in the case was held on 25.YJ~taushal Muni,

Chartered Accountant, appeared for personal hearing/iifg~. 6G>1··1\e: appellant. He
± ze

aeesors s j» "a2 e, '. "G.,4%
4 ·o
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F. No. GAPPL/COM/STP/4364/2023

requested for one week time to make additional submission. Further, He submitted

copy ofFonn 26AS, ITR, Bank Statement for F. Y. 2016-17.

7. 1 have gone through the facts of the case, submissions made in the Appeal

Memorandum, submissions made after personal hearing and materials available on

record. It is observed from the records that the present appeal was filed by the

appellant on 17.07.2023 against the impugned order passed dated 30.03.2023,

reportedly received by the appellant on 30.03.2023. It is observed that the Appeals

preferred before the Commissioner (Appeals) are governed by the provisions of

Section· 85 of the Finance Act, 1994. The relevant portion of the said section is

reproduced below :

"(3A) An appeal shall be presented within two months from the
date of receipt of the decision or order of such adjudicating
authority, made on and after the Finance Bill, 2012 received the
assent of the President, relating to service tax, interest or penalty
under this Chapter:

Provided that the Commissioner ofCentral Excise (Appeals) may,
if he is satisfied that the appellant was prevented by sufficient
cause from presenting the appeal within the· aforesaid period of
two months, allow it to be presented within afurtherperiod ofone
month."

7.1 In terms of Section 85 of the Finance Act, 1994, an appeal before the

Commissioner (Appeals) is to be filed within a period of two months from the

receipt of the order being appealed. Further, the proviso to Section 85 (3A) of the

Finance Act, 1994, allows the Commissioner (Appeals) to condone delay and

allow a further period of one month, beyond the two month allowed for filing of

appeal in terms of Section 85 (3A) ofthe Finance Act, 1994.

8. In the instant case, the impugned order dated 30.03.2023 was admittedly

received by the appellant on 30.03.2023. Therefore, the period of two months for

filing the appeal before the Commissioner (Appeals) ended on 30.05.2023. The

further period of one month, which the Commissioner (Appeals) is empowered to

condone for filing appeal also ended on 30.06.2023. However, the present appeal

was filed by the appellant on 17.07.2023 which is beyond the Condonable period

of one month as prescribed in terms of Section 85 ofthe Finance Act, 1994. Hence,
a33 »

I find that appeal is time barred. . . 'i;,;c·~~~!~.:__ .::_ ••fu~'
rt.f :ff' " '\~? ¢ 3-.
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F. No. GAPPL/COM/STP/4364/2023

8.1 My above view also finds support from the judgment of the Hon'ble

Tribunal, Ahmedabad in the case ofZenith Rubber Pvt. Ltd. Vs; Commissioner of

Central Excise and Service Tax, Ahmedabad - 2014 (12) TMI 1215 - CESTAT,

Alunedabad. In the said case, the Hon'ble Tribunal had held that:

"5. I is clearfrom the above provisions ofSection 85(3A) of the
Finance Act, 1994 that Commissioner (Appeals) is empowered to
condone the delayfor afurtherperiod ofone month. The Hon 'ble
Supreme Court in the case ofSingh Enterprises (supra) held that
Commissioner (Appeals) has no power to condone the delay
beyond the prescribed period. In our considered view,
Commissioner (Appeals) rightly rejected the appealfollowing the
statutory provisions of the Act. So, we do not find any reasons to
interfere-in the impugned order. Accordingly, we reject the appeal
filed by the appellant."

9. In view ofthe above discussions and following the judgment ofthe Hon'ble

Tribunal, supra, I do not find this a fit case for exercising thepowers conferred

vide Section 85 (3A) ofthe Finance Act, 1994. Therefore, I reject the appeal filed

by the appellant on grounds of limitation and refrain. from expressing any opinion

with regard to the merit ofthe case.

The appeal filed by the appellant stands disposed off in above terms.

flell I fcl ci/Attested :

1.
er +RR
3ftfi&-rcP ( '3i en ct-I)
fl s#gr el, 3en«Isl
By REGD/SPEED POST AID

To,
MIs Bharatbhai Lilachand Sathvara
Prop-Krunal Pan Center,
Luhar Chaklo, Unjha - 384170.
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Copy to:

aio,NM
«con, 'a

ts· O

EE113 ...

°

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad;

2. The Principal Commissioner, CGST and Central Excise, Gandhinagar;

3. The Deputy I Assistant Commissioner, Central GST, Mehsana Division,

Gandhinagar Commissionerate;
4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication

of OIA on website;

/ Guard file;

6. PAFile.
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